
he hadn’t bought the Warhols but had inherited them, and 
for years they had been decorating his East Hampton house. 
To us, the prints seemed to be part of his personal collection, 
not acquired and held primarily for investment.

Second, and just as important, Section 1031 speaks of 
exchanged property that is like-kind in “nature or charac-
ter.” Swapping art for real estate would clearly not qualify 
for 1031 treatment. End of story.

“OK, so how about I swap a small Serrano photo for a 
17th-century ceramic saucer?” suggested Joe.

Not so fast, we warned him. Neither the IRS nor court 
decisions clearly define a like-kind standard for art. On 
the one hand, art in different media should qualify for the 
exchange since their nature and character as works of art 
remain the same. Moreover, since differences in “grade or 
quality” do not matter under Section 1031, variations in 
artist, medium, style, and value can be viewed as irrelevant 
to whether the art qualifies. 

On the other hand, in a private-letter ruling issued by the 
IRS in 1981 involving a taxpayer who owned a portfolio of 
artworks destroyed in a fire, the IRS held that lithographs 
may not be replaced with art in other media. However, that 
ruling was under a different section of the tax code—Section 
1033. Moreover, private-letter rulings (unlike revenue rulings) 
are only for the use of the taxpayers to whom they are issued 
and may not be relied on by others. Since the standard under 
Section 1033 for casualty losses is more restrictive than the 
“like-kind standard” under Section 1031, requiring that the 
replacement property be “similar or related in service or use” to 
the property destroyed, we questioned whether the same result 
would apply under Section 1031. 
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Apples  
and  

Picassos
“Like-kind” art trades  
may bring tax benefits,  

but only if carefully executed 
By Thomas and Charles 

Danziger

our new client Joe was a Wall Street trader and avid collec-
tor of works on paper. Although not all his trades panned out 
(Iceland didn’t want any submarines because it has no navy), 
Joe’s tax bill was still high. When he came to us, he reckoned he 
had found the perfect solution: “like-kind exchanges” of his 
art under Section 1031 of the Internal Revenue Code, which 
he thought would permit him to defer taxes indefinitely while 
allowing him to trade his works for other assets. Although 
we see many proposed like-kind exchange transactions, those 
that are done correctly in the art world are about as rare as 
Icelandic admirals—and so it was with trader Joe’s. 

His first brainstorm was to swap some Warhol lithographs 
he had inherited for a two-bedroom condo in New York’s 
Tribeca neighborhood. The art and real estate were both 
worth about $2 million, so he presumed the exchange would 
have no tax consequences.

Not so, we replied, and gave him a quick 1031 primer.
Art transactions that qualify under Section 1031 allow for 

tax deferral—not tax elimination—on capital gains from the 
sale of qualified works if the proceeds are reinvested in like-
kind works within a certain statutory period. The rationale is 
that one work has merely been swapped for another substan-
tially similar property, and so taxes should be paid not on the 
swap but on the eventual sale of the replacement work. 

However, in order to qualify for 1031 treatment, Joe faced 
some serious hurdles. First, he would have to prove that he 
acquired the art primarily for investment, and not just for 
personal use and enjoyment. The problem for Joe was that 
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priced at $12,000. It is, Kallir says, “just as 
satisfying and just as rare,” but the first Beckmann became “canonical” 
through frequent reproduction; hence its greater desirability. Kallir also 
points out a fresh, “fantastic,” and—yes—rare lithograph by Kirchner, 
Two Girls Bathing (Decorative Study), 1911, one of only two known 
impressions. It’s “counterintuitive,” Kallir says, yet possible for a print to 
be “too rare” and therefore difficult to sell. 

Given their aesthetic of spontaneity, uniqueness, and monumental 
scale, the Abstract Expressionists mostly ignored printmaking. (Prints by 
Robert Motherwell, the great exception to the rule, are on view at Bernard 
Jacobson Gallery, in London, through October 6.) The late 1950s and 
1960s witnessed a turnaround with the emergence of Pop art and 
Minimalism. Robert Rauschenberg, Richard Hamilton, Johns, Warhol, 
Roy Lichtenstein, Sol LeWitt, Frank Stella, and others injected fresh 
energy into graphics. New master print studios emerged, notably 
Universal Limited Art Editions, in New York; Marlborough Graphics, in 
London; Crown Point Press, in San Francisco; and Gemini G.E.L., in Los 
Angeles. Fifty years on, these storied presses are working with the likes of 
Tomma Abts, John Baldessari, Ellsworth Kelly, Richard Serra, Amy 
Sillman, Kiki Smith, and Fred Wilson. In Bucks County, Pennsylvania, the 
younger Durham Press has produced editions by Joe Amrhein, Polly 
Apfelbaum, Beatriz Milhazes, James Nares, and Mickalene Thomas. 
Milhazes has combined silkscreen and woodblock techniques, among 
other processes, in the course of several years of working with Durham 
Press. At New York’s James Cohan Gallery, Milhazes’s prints sell for 
$40,000 to $70,000—about double the price of 15 years ago—whereas 
her paintings go for about $1 million.

Cohan is a cofounder of the VIP Art Fair, which launched in 2011 and, 
last spring, debuted the print-heavy VIP Paper fair. VIP lives online, as do 
such selling sites as Artnet, Artspace, and Paddle8, which directs online 
shoppers to participating galleries. Chris Vroom, the cofounder and 
chairman of Artspace, describes prints, photographs, and other multiples 
as “a great on-ramp for emerging collectors” and notes that his own first 
acquisitions included Francis Bacon lithographs. Speaking of all media, 
he makes the case that the online site, which launched in March 2011 and 
is approaching one million visitors, “indisputably broadens” the market 
by providing education and information while offering collectors at all 
levels the option “to buy with just a few mouse clicks.”

Among the brick-and-mortar galleries that specialize in contemporary 
prints, perhaps none has made more vigorous use of the Web than the 29-
year veteran Seattle dealer Greg Kucera. Citing the value of “visibility and 
transparency,” Kucera has a full-time employee devoted to overseeing the 
gallery’s own site—where all works are illustrated and priced publicly—
and monitoring the presentation of gallery works on the Web sites Artnet, 
Original Prints, and—in the near future—1stdibs. Kucera, who speaks 
with pride of sustained client relationships, reluctantly accepts the 
anonymity that accompanies online selling.

That anonymity, according to McCoy of Christie’s, can be a boon to 
buyers. “Many of our online bidders are new clients,” he says. “Because 
they are able to participate from the comfort of their home or office, they 
bypass the intimidation of the auction process. Furthermore, they are 
savvy from the broad amount of information available.” 

Print collectors have long been advised to develop “an eye,” to 
compare impressions, and to haunt exhibitions and auction rooms. 
Time will tell how online information stacks up against firsthand 
experience of a work. Either way, the future of prints looks bright. 
Many contemporary artists have embraced printmaking, drawn by 
the opportunity to experiment with techniques and to work across 
disciplines. Three-dimensional printing and other 21st-century 
technologies are opening new possibilities. The prints that collectors 
buy today may come to be as highly prized as the first fine prints made 
600 years ago.   

Committed to Prints
(continued from page 113)
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In fact, courts have gone so far as to say that 
even different impressions of the same print may not be considered fully 
equivalent. In the 1993 case David Tunick, Inc. v. Kornfeld, a New 
York federal district court held that because fine art prints are unique, 
the buyer of an authentic print with an allegedly forged signature does 
not have to accept a replacement print with an authentic signature. 
The court observed that “two prints from a series...possess distinc-
tive qualities that may impact their aesthetic and economic value” 
based on the wear of the plate during printing. The case involved a 1935 
Picasso print, La minotauromachie, which dealer David Tunick bought  
from Swiss auctioneer Eberhard Kornfeld and Galerie Kornfeld und  
Cie for $1.68 million. The parties settled out of court in 1994. 

Although the Tunick case does not pertain directly to Section 1031 
definitions of like-kind property, it does illustrate that constructing  
a valid exchange is trickier than Joe (and others) may believe.

We also pointed out that various technical requirements make 1031 
exchanges even more complicated. For instance, if the taxpayer were 
himself or through an agent to receive the proceeds of the sale of a relin-
quished work before a replacement work is acquired, the IRS would 
not allow the 1031 transaction. That is why taxpayers making 1031 
exchanges use not only experienced attorneys (we hope) and accountants 
but also middlemen, called qualified intermediaries (QIs), who hold 
proceeds from the sale of the exchange property and pay these proceeds 
to the seller of the replacement property. The QI must be an independent 
party, which is why we can’t act as the QI for our clients. Generally, the 
taxpayer must identify the replacement property within 45 days and 
acquire it within 180 days of the date on which the relinquished property 
is transferred; otherwise, the IRS will disallow the transaction. In addi-
tion, taxpayers must file an IRS Form 8824 disclosing the transaction. 

Joe was undaunted. “Here’s another trade,” he continued. “I want to 
replace one Basquiat drawing with another, but since his drawings sell 
quickly and inventory is scarce, could I buy the new one before selling 
the old one and still defer tax?”

The answer is yes. In 2000, the IRS issued Revenue Procedure 2000-
37, which created a safe harbor for a “reverse 1031 exchange” when 
replacement property is purchased prior to closing on the relinquished 
property. In a reverse exchange, a separate holding company, referred to 
as an exchange accommodation titleholder (EAT), is established to take 
title to (or “park”) either the relinquished property or the replacement 
property. A parking arrangement is necessary for a reverse exchange 
because the IRS does not allow the exchanger to have title to both the 
relinquished property and the replacement property at the same time. 

“EAT? Park?” asked Joe. “I eat steaks and park my Porsche, but 
technical legal requirements give me gas. What’s the worst that could 
happen if I just ignored the rules?” 

“Jail time,” we replied cheerfully. After all, on the other side of 
the table will be the IRS, not some kid on a trading desk in Delhi. We 
reminded Joe that the Pop artist Peter Max was indicted in 1996 by a 
Federal grand jury on charges that he bartered his paintings as part 
payment for homes in Woodstock and Southampton, New York, and 
in the U.S. Virgin Islands while failing to declare the “sale” of those 
paintings on his income tax returns. Max reportedly pleaded guilty 
to charges of conspiracy to defraud the IRS and tax evasion and was 
sentenced to two months in prison and a $30,000 fine. 

“Many of my closest colleagues went to jail,” shrugged Joe.
Joe ended our meeting by asking about yet another trade: Could he 

barter our legal fees for his signed first edition of Liar’s Poker?
We politely declined, saying that we had read the book years ago and 

had even gotten a copy for our mother. 
“Good trade,” he smirked.  

charles and thomas Danziger are the lead partners in the New York firm Danziger, 

Danziger & Muro, specializing in art law.

Brothers in Law
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